MICROSOFT CORPORATION SOFTWARE TESTING AGREEMENT
This Microsoft Corporation Software Testing Agreement (the “Agreement”) is made between Microsoft Corporation, a Washington corporation (“Microsoft”), and ____________________________________________________, a __________________ corporation (“Licensor”), and entered into this _______ day of _________________, 2004 (the “Effective Date”). 

Recitals 

Licensor wishes for Microsoft to evaluate and perform compatibility testing of Licensor’s software identified on Exhibit A attached hereto, which may include pre-release versions of computer software, associated media, printed materials, and “online” or electronic documentation (collectively the “Software”) with Microsoft’s current and future (i) operating system products, including, without limitation, Windows Server 2003, Windows XP, Windows 2000, Windows NT, Windows 95, Windows 3.xx and MS-DOS; (ii) add-on or developer related products distributed separately from the foregoing systems products that add functionality to or enable development for such system products; and (iii) successor, replacement and derivative products to the foregoing systems products regardless of how the products are named, and regardless of whether such products are marketed under a Microsoft trademark (“Microsoft Products”);

The parties agree as follows:  
Agreement

1.
GRANT OF LICENSE.  Licensor grants Microsoft a worldwide, non-exclusive, non-transferable, non-assignable, fully-paid up, royalty free license to reproduce the Software and to use the Software only on Microsoft’s premises for the purposes of (a) evaluating such Software; and (b) performing compatibility and performance testing of the Software and Microsoft Products for the purpose of tuning, optimizing or enhancing the performance of the Software and the Microsoft Products.  This Section 1 does not grant Microsoft a license to any Licensor source code, and Licensor shall not deliver any such source code to Microsoft without the execution of a separate source code license agreement.  All terms and conditions applicable to the use of such source code shall be contained in such separate source code license agreement.  Microsoft agrees not to reverse engineer, decompile or disassemble the Software except and only to the extent that this limitation is expressly prohibited by applicable law notwithstanding this limitation.  Licensor and its suppliers shall retain title and all ownership rights to the Software.

1.1
The Software is not confidential and Licensor agrees not to provide any confidential information to Microsoft in conjunction with the testing activities contemplated hereunder. In the event the Software is accompanied by a license agreement, this Agreement shall supercede the terms of the license agreement even if Microsoft is required to click “I accept” for such license to install the applicable software component.  

1.2
In conjunction with the testing contemplated hereunder, Microsoft may, at its sole discretion, provide Licensor with testing results to the Software (hereinafter collectively "Results").  Licensor may use the Results solely in conjunction with its internal development efforts.  Notwithstanding anything to the contrary, Licensor shall not disclose or publish the Results without Microsoft’s prior written consent.  Microsoft shall at all times have control of the manner and method of testing.  Microsoft reserves the right to contract with other companies to perform some or all of the testing of the Software, subject to such companies’ compliance with the terms and conditions of this Agreement.
2.
TERM AND TERMINATION.  The term of this Agreement shall commence on the Effective Date of the Agreement and shall terminate upon completion of testing by Microsoft.  Either party may terminate this Agreement at any time upon ten (10) days prior written notice.  The following Sections shall survive expiration of this Agreement:  Sections 1(b) with respect to disclosure of Results, and 5 through 11.

3.
COST OF TESTING.  There is no charge to Licensor for testing of the Software.  Licensor shall be responsible for all costs associated with freight, insurance and packaging related to the transportation of the Software to Microsoft’s designated testing location.  Microsoft shall not be liable for any damage to the Software while on Microsoft’s premises or in transit.

4. SOFTWARE UPDATES.  If Licensor provides and Microsoft accepts updates to the Software licensed pursuant to this Agreement, such updates shall be deemed included in the Software, and therefore governed by this Agreement.

5.
DISCLAIMER OF WARRANTIES.  MICROSOFT’S TESTING SERVICES, INCLUDING WITHOUT LIMITATION ANY RESULTS PROVIDED IN CONNECTION WITH SUCH TESTING SERVICES ARE PROVIDED “AS IS” WITHOUT WARRANTY OF ANY KIND, AND MICROSOFT DISCLAIMS ALL WARRANTIES, WHETHER EXPRESS, IMPLIED OR STATUTORY, INCLUDING, BUT NOT LIMITED TO, ANY (IF ANY) IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY, OF FITNESS FOR A PARTICULAR PURPOSE, OF ACCURACY OR COMPLETENESS OF RESPONSES, OF RESULTS, AND OF LACK OF NEGLIGENCE OR LACK OF WORKMANLIKE EFFORT, PROVISION OF OR FAILURE TO PROVIDE TESTING SERVICES, INCLUDING WITHOUT LIMITATION PROVISION OF OR FAILURE TO PROVIDE RESULTS.  THE ENTIRE RISK AS TO THE QUALITY OF OR ARISING OUT OF USE OR PERFORMANCE OF THE TESTING SERVICES, INCLUDING RESULTS, IF ANY, REMAINS WITH THE LICENSOR. 

6.
LIMITATION OF LIABILITY.  

6.1 IN NO EVENT SHALL MICROSOFT BE LIABLE FOR ANY SPECIAL, INCIDENTIAL, INDIRECT, PUNITIVE OR CONSEQUENTIAL DAMAGES WHATSOEVER ARISING OUT OF OR IN ANY WAY RELATED TO THE TESTING SERVICES INCLUDING WITHOUT LIMITATION USE OF THE RESULTS OR FAILURE TO PROVIDE TESTING SERVICES OR RESULTS, OR OTHERWISE UNDER OR IN CONNECTION WITH ANY PROVISION OF THIS AGREEMENT, REGARDLESS OF THE LEGAL THEORY UPON WHICH ANY CLAIM FOR SUCH DAMAGES IS BASED.

6.2 IN NO EVENT SHALL LICENSOR BE LIABLE FOR ANY SPECIAL, INCIDENTIAL, INDIRECT, PUNITIVE OR CONSEQUENTIAL DAMAGES WHATSOEVER ARISING OUT OF OR IN ANY WAY RELATED TO THE USE OF THE SOFTWARE, INCLUDING WITHOUT LIMITATION FAILURE TO PROVIDE THE SOFTWARE, OR OTHERWISE UNDER OR IN CONNECTION WITH ANY PROVISION OF THIS AGREEMENT, REGARDLESS OF THE LEGAL THEORY UPON WHICH ANY CLAIM FOR SUCH DAMAGES IS BASED.

6.3 THE FOREGOING EXCLUSIONS SHALL APPLY EVEN IF THE BREACHING PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES AND EVEN IF ANY REMEDY FAILS ITS ESSENTIAL PURPOSE.
7.
GOVERNING LAW/JURISDICTION/ATTORNEYS’ FEES.  This Agreement shall be construed and controlled by the laws of the State of Washington, and Licensor consents to exclusive jurisdiction and venue in the federal courts sitting in King County, Washington, unless no federal jurisdiction exists, in which case Licensor consents to exclusive jurisdiction and venue in the Superior Court of King County, Washington.  Licensor waives all defenses of lack of personal jurisdiction and forum non conveniens.  Process may be served on either party in the manner authorized by applicable law or court rule.  If either party employs attorneys to enforce any rights arising out of or relating to this Agreement, the prevailing party shall be entitled to recover its reasonable attorneys' fees, costs and other expenses.

8.
NOTICES.

All notices, authorizations, and requests in connection with this Agreement shall be deemed given on the day they are (i) deposited in the U.S. mails, postage prepaid, certified or registered, return receipt requested; or (ii) sent by overnight courier, charges prepaid, with a confirming fax; and addressed as follows:

	Licensor:  























Street Address:  



















City, State Zip:  



















Attention:  






















Fax:  


























	Microsoft:  Microsoft Corporation

One Microsoft Way

Redmond, WA  98052-6399

Attention:  

























Fax:  





























	
	Copy to:  Law & Corporate Affairs

Fax:  


425-936-7329


or to such other address as the party to receive the notice or request so designates by written notice to the other.

9. NO PARTNERSHIP.  Neither this Agreement, nor any terms or conditions contained herein, shall be construed as creating a partnership, joint venture, agency relationship or franchise.

10. SEVERABILITY.  If any provision of this Agreement shall be held by the court of competent jurisdiction to be illegal, invalid or unenforceable, the remaining provisions shall remain in full force and effect.

11. ENTIRE AGREEMENT.  This Agreement constitutes the complete and exclusive agreement between Microsoft and Licensor with respect to the subject matter hereof, and supercedes all prior or contemporaneous oral or written communications, proposals, representations, understandings, or agreements not specifically incorporated herein.  This Agreement may not be amended except in writing duly signed by an authorized representative of Microsoft and Licensor.

IN WITNESS WHEREOF, Microsoft and Licensor have caused this Agreement to be executed by its duly authorized representatives.

LICENSOR:  


MICROSOFT CORPORATION

By:  

By:  








Name:  


Name: 








Title:  __________________________________

Title: 








Date: 

Date: 















Microsoft Contact:  ___________________________
EXHIBIT A

DESCRIPTION OF THE SOFTWARE

OBJECT-CODE ONLY VERSION OF:  
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